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2023 42 A 21 H, EERREUREF 5 EIAT O T Zarya of the Dawn & H 1 FIREURY, I
YU B #3112 1l Mid journey A TR RRAS A UG RRAL, 1205 A& 35 EHLAI N T8 BB A
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(1) XERBURES (5

We conclude that Ms. Kashtanova is the author of the Work” s text as well as the selection, coordination,
and arrangement of the Work s written and visual elements. That authorship is protected by copyright.
However, as discussed below, the images in the Work that were generated by the Midjourney technology are
not the product of human authorship. Because the current registration for the Work does not disclaim its
Midjourney-generated content, we intend to cancel the original certificate issued to Ms. Kashtanova and
issue a new one covering only the expressive material that she created.

Courts interpreting the phrase “works of authorship” have uniformly limited it to the creations of
human authors. For example, in Burrow-Giles Lithographic Co. v. Sarony, the Supreme Court held that
photographs were protected by copyright because they were “ representatives of original intellectual
conceptions of the author,” defining authors as  “he to whom anything owes its origin; originator; maker;
one who completes a work of science or literature.” 111 U.S. 53, 57 - 59 (1884). In doing so, the Court
rejected the argument that a photograph was merely “a reproduction on paper of the exact features of some
natural object or of some person” made by a machine. But the Court explained that if photography was a

“merely mechanical ” process, “with no place for novelty, invention or originality” by the human

photographer, then “in such case a copyright is no protection.”
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In cases where non-human authorship is claimed, appellate courts have found that copyright does not
protect the alleged creations. For example, the Ninth Circuit held that a book containing words “ “authored’
by non-human spiritual beings ”  can only gain copyright protection if there is “ human selection and
arrangement of the revelations.” The Urantia court held that “some element of human creativity must have
occurred in order for the Book to be copyrightable” because “it is not creations of divine beings that the
copyright laws were intended to protect.”

Midjourney offers an artificial intelligence technology capable of generating images in response to text
provided by a user. Midjourney operates on top of an unaffiliated third-party communication service called
Discord, which is made up of individual servers operated by its users. In order to use Midjourney, users
must first join the Midjourney Discord server, which contains public “channels” where users can enter text.
Midjourney primarily operates through an automated account on these channels that reads user-entered text
and generates images based on it.

Users operate Midjourney through “prompts,” which are text commands entered in one of Midjourney’
s channels. As Midjourney explains, prompts must start with the text “ /imagine ” and contain text
describing what Midjourney should generate. Users also have the option to include (1) a URL of one or
more images to influence the generated output, or (2) parameters directing Midjourney to generate an image
in a particular aspect ratio or providing other functional directions.

After a user provides Midjourney with a prompt, the technology will generate four images in response.
The images are provided in a grid, and buttons underneath the grid allow users to request that Midjourney
provide a higher-resolution version of an image, create new variations of an image, or to generate four new
images from scratch.

It is relevant here that, by its own description, Midjourney does not interpret prompts as specific
instructions to create a particular expressive result. Because Midjourney “ does not understand grammar,
sentence structure, or words like humans,” it instead converts words and phrases “into smaller pieces,
called tokens, that can be compared to its training data and then used to generate an image.” Generation
involves Midjourney starting with “a field of visual noise, like television static, [used] as a starting point to
generate the initial image grids” and then using an algorithm to refine that static into human-recognizable

images.
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The process by which a Midjourney user obtains an ultimate satisfactory image through the tool is not
the same as that of a human artist, writer, or photographer. As noted above, the initial prompt by a user
generates four different images based on Midjourney’ s training data. While additional prompts applied to
one of these initial images can influence the subsequent images, the process is not controlled by the user
because it is not possible to predict what Midjourney will create ahead of time.

Based on the record before it, the Office concludes that the images generated by Midjourney contained
within the Work are not original works of authorship protected by copyright. Though she claims to have

“guided” the structure and content of each image, the process described in the Kashtanova Letter makes
clear that it was Midjourney—not Kashtanova—that originated the “traditional elements of authorship” in
the images.

Rather than a tool that Ms. Kashtanova controlled and guided to reach her desired image, Midjourney
generates images in an unpredictable way. Accordingly, Midjourney users are not the “authors”  for
copyright purposes of the images the technology generates. As the Supreme Court has explained, the

“author” of a copyrighted work is the one “who has actually formed the picture,” the one who acts as

“the inventive or master mind.” A person who provides text prompts to Midjourney does not “actually
form” the generated images and is not the “master mind” behind them. Instead, as explained above,
Midjourney begins the image generation process with a field of visual “noise,” which is refined based on
tokens created from user prompts that relate to Midjourney ’ s training database. The information in the
prompt may “influence” generated image, but prompt text does not dictate a specific result. Because of the
significant distance between what a user may direct Midjourney to create and the visual material Midjourney
actually produces, Midjourney users lack sufficient control over generated images to be treated as the

“master mind” behind them.

The fact that Midjourney’ s specific output cannot be predicted by users makes Midjourney different for
copyright purposes than other tools used by artists. Like the photographer in Burrow-Giles, when artists use
editing or other assistive tools, they select what visual material to modify, choose which tools to use and
what changes to make, and take specific steps to control the final image such that it amounts to the artist’ s

4

“own original mental conception, to which [they] gave visible form.” Users of Midjourney do not have

comparable control over the initial image generated, or any final image. It is therefore understandable that
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users like Ms. Kashtanova may take “over a year from conception to creation” of images matching what

the user had in mind because they may need to generate “hundreds of intermediate images.”
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UKRAINE ADOPTS NEW COPYRIGHT LAW

A new Law on Copyright and Related Rights entered into force in Ukraine on January 1,
2023. This is the first major copyright legislation change in Ukraine since 1993,
introducing numerous important changes. Most of the novelties are intended to
harmonize local legislation with that of the EU. The new law meets modern
requirements and international standards and is, in some provisions, even ahead of the
current practice in Ukraine, which is why interpreting it from a practical point of view
might require time and effort. Below is the summary of the most important changes:

Originality

The new law introduces originality as a protectability requirement. The previous law did
not include a definition of originality, while the new law defines it as a feature that
characterizes a work created as a result of the author’s creative intellectual activity
reflecting the innovative solutions offered by the author during the creation process. In
other words, a work is deemed protectable if it is created as a result of the author’s own
creative intellectual activity.

New Moral Rights

The list of moral rights was expanded to include the author’s right to give the work a title
or leave it without one and the author’s right to dedicate the work to someone or even
something. These novelties could strengthen the protection of moral rights in Ukraine.

Al/Software As Creator; Protection Of Non-Original Works

The new law introduces the sui generis right to protect non-original works created by
software — works which differ from other works of a similar type and are created without
the participation of humans. Rights to such works arise at the moment of their creation.
There can be no intangible rights to such works, while tangible sui generis rights include
the right to use and the right to authorize or prohibit third party use of the work. The
tangible rights belong to the natural person who is the owner of the rights to the software
that created the non-original work.

A novelty regarding the protection of databases created by humans is that non-original
databases (e.g. traffic schedules, television and radio broadcast schedules, telephone

February 2023 X AAR AR RN 42



fﬂ_’. 1l ZE Reference

5 5 28I B AR

directories and other similar databases that do not meet the originality requirement) are
now also subject to sui generis rights.

The law provides the following validity periods for the above sui generis rights:

« For Al/software-generated works — 25 years counting from the first day of the year
following the year of creation (generation) of the work;
« For non-original databases — 15 years counting from their creation.
Public Licenses

The new law provides for public licenses through which copyright holders can grant
copyright permissions to the general public. The non-exclusive public license terms and
conditions need to be published (e.g. on the Internet) and any third party should be able
to accept them. Once the conditions are accepted, the licensee is bound by them and
the license is deemed granted.

Resale Royalty Right

The new law establishes royalty rates related to the resale right — the right of the author
of an original work of art to receive remuneration for successive sales of their work.
Royalties are calculated as a percentage of the sale price, which is divided into six
portions, and the royalty rate has now been set as ranging from 6% to 0.25%,
depending on the portion. The total royalty amount for each successive sale of one work
may not exceed EUR 12,500. The author’s resale right is not only applicable when
works are being resold by professional traders (e.g. auctions, galleries, art shops, etc.)
but also when they are resold by private persons online.

Hyperlinking And Framing As Copyright Infringement

The new law introduces hyperlinking to and framing (on a web page, displaying content
loaded from another web page) of protected content as actions which constitute
copyright infringement, if they allow access, use or distribution of copyrighted work
without the right owner’s authorization.

Alternative Type Of Monetary Liability For Infringers

Under the new law, the right owners may choose a fixed-amount compensation instead
of a compensation for the monetary and/or moral damages or the equivalent of the
profits the infringer made as a result of the infringement. The fixed-amount
compensation ranges between 2 and 200 subsistence minimums, which currently
equals EUR 134 — EUR 13,400. This is an important alternative in cases when right

February 2023 AR AR BN 43



flﬁ 1l ZE Reference

5 5 28I B AR

owners do not have sufficient evidence regarding the damages resulting from the
infringement or the profits the infringer received as a result of the infringement.

Threat Of Infringement

The law now clearly defines the actions that are considered to be threats of copyright
infringement and that represent legitimate grounds for seeking protection of rights.
These actions are the distribution, importation, setting up, or providing, for remuneration,
instructions for setting up technical means (including software, an application,
technology or device) that grant access to a protected work, without the right owner’s
consent.
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