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BURHLBAFXT ISDS HBUREERE: WEENSERIEER
Australia's Policy Shift on ISDS: Considerations of Regulatory

Sovereignty and the Rule of Law

© kbR B Emg

i 13

—. 5
I Introduction

SMNEE AL (“FDI?) W T —E &5 AT — b 2 X EHE, SR,
BT AERBUN (“ZRIEE") o ERBORAEE . AATRE . B i b &
AT HMERIREWOITS | A TEAE AURE:, ARSI MO, JFHRRA
WA BFHE—AEE S L E (“ISDS”) B [ B i o Sh E 45
PHGRIEE BN Z R G, A TR R RO, VF2 E R 8O A A0
AT ISDS 453K, H it RZHZ( e 225 |5 [ R [l 58 4 i 2 24 ) (ICSID
N2y) HEZRMZR, R4 ISDS AL AT IEZ 0, (EIUEMRARH T oe BURTE
LR Je-P/RE e (Anthony Albanese) 45153 N EMIRfZI R, HRAILBUFRFA
P SCRFHEARATAN 52 5 P s R F A 1SDS 453k ARie S0 (1) 43#T ICSID
RSB R T  JE VAR, BRI RBATOLEL  (2) IR R B
METECREEE . SEATELS ISDS/ICSID 45Xy IR A, A3 OO X 48 AN, ¥
BN E N ENER R R (3) dEMEETK, SHATROA, WORFEEUN
A ESCRRER A (AT S IRPEE I KR X R E )  (CPTPP) (K ISDS
ok, FHAAME s S E BTSSR, DAY ISDS/ICSID AL B |
RIFUL,

Foreign direct investment (“FDI”) is crucial for the economy of a country and

economic globalisation integration. However, the potential sovereign risks

consequential upon policy changes, unfair treatment, discrimination, and

LEEREREEES |,
2025 - 3



LGEWEFAEESR

expropriation without compensation by the governments of the investment recipient
country (“Host State”) often undermine investors’ confidence and deter capital
inflow. Investor-state dispute settlement (“ISDS”) is designed to result the disputes
between foreign investors and the government of the Host State by international
arbitration. To mitigate sovereign risks referred to above, many international
investment treaties incorporated ISDS agreements, most of which are subject to the
framework of the ICSID Convention'. Despite the benefits, the incumbent Labor
Administration under Anthony Albanese has indicated that Australian Government
will no longer support ISDS clauses in the negotiations of any future trade
agreements®. This essay will (1) analyze the initiation process, governing laws, and
annulment and enforcement of ICSID awards, and (2) argue that the reasons of
Australian government's current policy change to complete rejection to ISDS/ICSID
clauses in future trade agreement include its threats to regulatory sovereignty, rule of
law, and domestic judicial systems. This essay will subsequently argue that, instead of
complete opposition, (3) may alternatively support the adoption of CPTPP-type ISDS
provisions® and additionally propose requirement of mandatory exhaustion of

domestic remedies to resolve the issues of ISDS/ICSID arbitrations.

—. ICSID fh#ifR

II Overview of ICSID arbitrations
5 HAWE PRS- pPEOR R, ICSID AN L 14T R e A E SR 45
Frummigit, RHAMNER T E P AL TR BRI, I REOS AR 8 [ BUT
1 A2 55 B E i ik . FERRE (A E E bR 51 5 v5 2 2 Ry

1 Convention on the Settlement of Investment Disputes between States and Nationals of Other States, opened for
signature 19 March 1965, 575 UNTS 159 (entered into force 14 October 1966) (“ICSID” or “ICSID Convention™)
2 Senator the Hon Don Farrell, ‘Trading our way to greater prosperity and security’ (Speech, The Australian
APEC

Study Centre, 11 November 2022) (“Minister for Trade”).

3 Comprehensive and Progressive Agreement for Trans-Pacific Partnership, opened for signature 8 March 2018,
3346 UNTS (entered into force 30 December 2018) ch 9 (“CPTPP-style ISDS” or “CPTPP Agreement’).
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(UNCITRAL ¥L0)) 5= Prpge (R (ICC #M) #A7rE P b (RP<fg

GAPE) o, APERMMGEEEN R E RPN TERA, PAEYFE N Z A4
WOE S MR SRR AR, M2 F, ICSID k& 1N TR/ E % E S
ERE R Z R s e, HOA IR AE QORI P 01T, DA PR AR 18 B
JRFTETRENT B PR MM LB, S D R 9 2 1 B VAR

Unlike other international commercial arbitrations, ICSID Rules “are specifically
designed for investment disputes involving sovereign nations, offering a neutral
resolution process for foreign investors to arbitrate against the governments of the
Host States for breach of treaty obligations or international law. For international
arbitration under UNCITRAL® or ICC Rules °(“conventional arbitrations™), an
arbitration agreement is generally a sub-contract incorporated into the main contract
to subject the disputes between parties to arbitration instead of litigation. In contrast,
ICSID arbitrations are designed specifically for investment disputes between foreign

investors and sovereign nations.

1.ICSID ff&AIEzh

1. Initiation of ICSID arbitrations

FEAGGEME T, AR S Bl 3 T [ R AN ARG R, 2 b
PRI AR ERA TR, T RUE & TR P U . et . MEPRIR R AR PR
FH R FIL

4 See, eg, ICSID Convention (n 1); International Centre for Settlement of Investment Disputes, ICSID Institution
Rules (adopted 1 July 2022); International Centre for Settlement of Investment Disputes, Administrative and
Financial Regulations (adopted 1 July 2022).

3See, eg, UNCITRAL Model Law on International Commercial Arbitration, UN Doc A/40/17 annex I (21 June
1985)

(“UNCITRAL” or “Model Law’); United Nations Commission on International Trade Law, UNCITRAL
Arbitrations

Rules (adopted 9 December 2021).

¢ International Chamber of Commerce, ICC Arbitration Rules (adopted 1 January 2021).
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IR, TCSID Aaad H A MM T Ge ) s, AR ICSID AR, $ewt
H—R i E SRS (ISDS) A%FGEFE PN ARt (BIT) 50 H H
R HhE (FTA) S5 EFRfesc v b, (046 20 = 0 B R BES R 1E R BIT/FTA %
FOHINEOT, XA —4i A EBUFSEEME. BT BIT 5 FTA 1 ISDS 4

T B ARE EDX) ICSID IRk PEF 7 (standing offer of consent) , A Ui,
B e = B PPk I, AME BB T AT Ry TR G R AT Pk R AT )
(Request for Arbitration) [1] ICSID JEMMBELZEM:, MR AE E A

Initiation of a conventional arbitration requires an arbitration agreement being
incorporated into the contract in dispute, indicating the parties’ consents to arbitration
and specifying the applicable rules, seat, governing laws, and other matters for the
arbitration’. However, ICSID arbitrations generally do not have a traditional
arbitration agreement. ISDS agreements under ICSID Rules® are generally
incorporated in international investment agreements such as bilaterial investment
treaties (“BIT”) or free trade agreements (“FTA”), enabling the nationals of a
contracting state to arbitrate against the government of another contracting state
despite the claimant is not a signatory to the BIT/FTA®. Since the ISDS agreements in
BITs or FTAs serve as a standing offer by the Host State to consent to ICSID
arbitrations, arbitration can be initiated unilaterally by a foreign investor against Host
State by registration of Request for Arbitration in the absence of arbitration

agreement!?,

2.ICSID fPERHHERRTR

2. Governing laws of ICSID arbitrations

7 See, eg, Model Law (n 5) arts 7-9; Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
opened for signature 10 June 1958, 330 UNTS 3 (entered into force 7 June 1959) art II (“New York Convention™)
8 Seen 4.

9 ICSID Convention (n 1) arts 25-27

19 Tbid art 36.
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£ UNCITRAL W FR T A TAY R Br i, s A w5 A 13
LR (Lex Arbitri) = MLV PR e S i3T5

2.9k TR SR NG, AR A RIAARE . AR X2 207 AL
M 555

3 PR IGE ¥R AT R AR B ik

fHEEZ T, ICSID 1A mAEEHfL (delocalised) RYMPERIAR, AFREAP
BB AR, PO AR F B PPt s B P 3 b sGE YA

AR A, ICSID fhERFET . FRHrya)) & ISDS £k ifiks, ¥52 ICSID
FUU R E PRy 2550 . BRI, ICSID kA7 aRad | seiky:, fuds:

® Iy [ B 9 4R 45
® [E|FRBe BRI
® [E|[x-J k.

BEAN, 24 ISDS S5k Bl A AR [ Y [ A SR Bl A1 EE 3 98 -5 2R T TR BURF
SEATHY A [RIIN, 22 ) B YA B Rl AR AT BB N ICSID (Pt il vA
Z—.

The laws governing an international arbitration under UNCITRAL system
include the law of the seat which regulates the procedure of the arbitration and the
validity of arbitral awards!!, the substantive law which governs the merit of the
disputes including the interpretation and validity of the contract and the respective
rights and obligations of the parties'?, and the law governing the arbitration agreement
which regulates the interpretation and validity of the arbitration agreement!?,
Conversely, as a delocalised system, ICSID arbitrations do not require a seat or an
arbitration agreement, which thereby do not have by law of the seat or the law of

arbitration agreement. Instead, the procedure of the ICSID arbitrations, the validity of

"' Model Law (n 5) art 20.
12 Ibid art 28.
13 See, eg, New York Convention (n 7) art V; Model Law (n 5) art 1.
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ICSID awards, and the interpretation of ISDS agreements are governed by ICISD
Rules!* and international laws. However, ICSID arbitrations have substantive law
including relevant treaties, international investment law, and customary international
law. When ISDS agreements are incorporated into domestic legislation or contract
between a foreign investor and a Host State, the substantive law also includes the

domestic law of that specific state or the law of the contract respectively.

3.ICSID IR ST

3. Annulment and enforcement of ICSID awards

TEAEGLE B i, R BTN 2 PR d g s, silan, R Eshas
TFERAHE, W3E R 1974 4EE PRl )  (International Arbitration Act 1974) ,
225 N Al o) b i TRADL G I R R, BT A B A 2 3k e
TR RN S IAT

® R E PR APRGEAT AL, RGO R R R R T AN
® YF ANTATNEE

® [N ICRL

QR o7 /NN e s A /A S UL F

® LRI H n] (Pl

® (ERE AL IR

® RSy AR IR

® b ALK,

BEAN, FESRATHBL, AT EAE RN R Gt al RE AT EiA PR IE4E AT
fhak k.
ICSID fhaka IR 5 AT
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6| DEEREREEES
2025 - 3



TR

MEEZF, ICSID FHHrIHEs s ICSID Mgk ICSID R4S HE, 243 A
A[ARYE (ICSID A2y) 57 52 Z&HLE, a5 7 i lm s 2 512> (ad hoc
annulment committee) **FIEHEY [CSID #&ok, HikEFH 1E:

fF8E 2 A 245

I AR R

R BT AE T A TN

REFPAFAE T AN 5
® Mgz,

FEAE EANEAT ICSID RROAYIH DL, B0EE 5 m] AT T B B A A 5
BeHE TR, I, S EGEARR], ICSID Eekr A TR i A
BR. AR T BE A A MR B AR AT RO ME— B iHE, BRI AT Y
IR,

ftm, AEPSHEF £ EZSAT (Kingdom of Spain) , PYEEFBURHKHE (1985 4
SMEEFHE L) (Foreign States Immunities Act 1985) 55 9 &, [l fe 4
AT ICSID Fpk, AMM, W SRARERE, PIIEAIIA (ICSID 225) AR
Hout 1CSID PP T B Bty EAGR S BRI (A IE SR BT D)

The annulment of an award in conventional international arbitrations are
regulated by the national law of the seat, such as International Arbitration Act 1974
if the seat of arbitration is in Australia. Parties may apply to challenge the validity of
the award in the judiciary of the seat!® or apply for recognition and enforcement of
the awards in any local competent court'”.  The award may be set aside by the
judiciary of the seat only in circumstances of incapacity, invalidity of arbitration
agreement, lack of procedural fairness or arbitrability, excess of jurisdiction,

procedural irregularity, or public policy'. Application for enforcement could also be

IS International Arbitration Act 1974 (Cth).

16 Model Law (n 5) art 34.

See, eg, Model Law (n 5) art 35; New York Convention (n 7) art IV.
8See, eg, Model Law (n 5) art 36; New York Convention (n 7) art V.
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rejected by any local competent courts for these reasons'®. In contrast, annulment of
ICSID awards is governed by ICSID institutions in accordance with ICISD Rules®.
Parties may apply to an ad hoc annulment committee for annulment of an ICSID
award on the grounds specified under Article 52 of the ICSID Convention®!, including
improper constitution of tribunal, excess of jurisdiction, corruption, procedural
irregularity, and absence of reasons for decision. In case of non-compliance by the
Host State, while investor may similarly apply to any local competent courts for
enforcement of the ICSID award, the grounds for the local courts to refuse
enforcement are very limited??. Sovereign immunity may be the only plausible ground
for such refusal, depending on the domestic law of the state where the enforcement is
applied®. For example, in the case of Kingdom of Spain®?, Spain appealed to the High
Court for refusal of enforcement of an ICSID award, relying on s 9 of Foreign States
Immunities Act 1985%. High Court held that the accession by Spain to the ICSID
Convention has implied its waiver of sovereign immunity from enforcement (but not

execution) of ICSID awards?S.

=. BRHMLEEAF I1SDS BURAZMKREA: BWEEMNSRE

I1I Reason for Australian Government’s policy change on ISDS: regulatory

sovereignty and rule of law

WRHMWEOF LG LA EH A 5 e (FTA) POAARTE—IRiE
Fromf bl (ISDS) &k, Fnl@AE S K RPEKW AL WE . AR, 78
RFME- THHAE (Julia Gillard) 15 FAY_E—J@ TeBUF L 1L TX—3r3, Mkl

Ybid.

2 JCSID Convention (n 1) arts 50-55.

211bid art 52.

2Ibid arts 53-54.

BICSID Convention (n 1) art 55.

M Kingdom of Spain v Infrastructure Services Luxembourg SARL & Anor [2023] HCA 11.
% Foreign States Immunities Act 1985 (Cth) s 9.

2See n 24.
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JE BB S BURF IR 17X 1SDS AILHIAY SCH5AE 2022 4RO AR K1k )5,
PR AN 52 5 i K AR, BUE A8 BURFRFAS T SCRRTE B Y 51 5 P iR A v
WA ISDS ZEak A RS MR M BUN BUR AL I 2R N, 5

1.ISDS/ICSID £k i S84 % 45" (Regulatory Chill) | 414 [
JRF RAHL OB 9 38 B A 3T AN B B A R A O, AT AR ol ] ¢ M A8 AL

2.1SDS MLl g W = 18 [l &) 5 #F Pt i) 2 )5 % (Finality of Domestic Judicial
Decisions) A FiFtLl, n] 6855 E XK alE AR R RBUE.

3.ISDS/ICSID fidkAATEETE *, WFRRPR A —Et: . MhEBEALSH A
AP, DA KR TE FE U AT B T I P e A £ KR

PRI, R SV O A IO A A S R 1 508 ] ¢ M A R BSCRIRA TG B9 SR R,
HAR BTG 1SDS AL AR E I EA R A E P

Australian governments have traditionally supported the incorporation of ISDS
provisions in FTAs with developing countries. While the last Labor Administration
under Julia Gillard discontinued this position?’, the subsequent Coalition Government

resumed such support.

After the Federal Election in 2022, the Minister for Trade?® clarified that the
incumbent Labor Administration will no longer support the incorporations of ISDS
clauses in new trade agreement negotiations. This section will argue that the reasons
of this policy change include that ISDS/ICISID clauses would lead to the intrusion to
regulatory sovereignty and rule of law in Host States by “regulatory chill”, threats to
of finality of domestic judicial decisions and appellate mechanism, and the

unpredictability of ISDS/ICSID arbitrations.

Y"Department of Foreign Affairs and Trade, ‘Gillard Government Trade Policy Statement: Trading out way to
more
Jjobs and prosperity’ (April 2011).

2See n 2.
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1. B AU

Erosion of regulatory sovereignty

R EACEWE — EA A AR EEREE N A k. 7EE PR Ar)
TR, X —BOR T R G 4508 A B 2 m] HEA R S E 505 3 M 7 1974
ALISDS ALK T 1 E 45 B PR (P AR, EH T AYE A i Ll fig
HER BN, W ARE E BUF PR k. 128 ISDS/ICSID ik n] g 8k
ACSETTH R A2, X B I s S K S 5 KB AN JE T ISDS/ICSID #%
g, RFIE EAOARS, AT REFLAR AN E TR . RIEE bR e 2RI 2R

EEEF, AEEE ST EBFANA. TR R A R,
WU AT RE AR IR RE AR DUN HE,  LARLEE ISDS g KU

LA FOHIA L, 25 REIEAE MPRORURE, Bt | A9 IR
245 ISDS i HERE, FREMIE BB E & 1AM
3R AR B R AR, PFEARRIEALR e Ty 3, DARE SR DL o

i

H-\
24
o

T AR B BRI A R 45 (Regulatory Chill) |, BJVEJRF 0] fE PR 4H .0
ISDS/ICSID {3z, MR &Rk H L, I 5 = A B AL, s
LR H AR SR,

Sovereignty of a state implies power to adopt legislation freely and within its
own jurisdiction?®. In the context of international investment law, this right implies
a Host State’s power to enact regulation that may adversely affect the interests of
foreign investors®®. ISDS provisions empower foreign investors to initiate arbitration
against Host State provided that they are of the opinion that a new regulation may

substantially damages their investment. The potential compensation for such

2 Charter of the United Nations art 1
30Arseni Matveev, Investor-State Dispute Settlement: The Evolving Balance between Investor Protection and State

Sovereignty (2015) 40(1) University of Western Australia Law Review 348 (“Matveev”).
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ISDS/ICSID arbitration may amount to billions of dollars and may significantly
impact government budget’!. Non-compliance with ISDS/ICSID awards would
increase sovereign risks and deter foreign investment. Even if the outcome of the
arbitration favours the national government, the costs incurred by the Host State
would still be significant’>. Consequential upon apprehension of potential
compensation and costs, regulators would consider the risk of potential arbitrations
with foreign investors would the risk of potential arbitrations with foreign investors
would be considered in drafting of a new legislation; (2) withdraw or amend an
introduced regulation if ISID arbitration has been initiated; and (3) alter their
regulatory approaches on drafting of future regulations based on the outcomes of
previous disputes to avoid similar conflicts’®. This effect, which is referred to as
“regulatory chill”, would undermine regulatory freedom by deterring governments

from the adoption of certain regulations to avoid ISDS/ICSID arbitration claims®*.

futm, FEFERE SR AMIESE (Philip Morris v. Australia) 1, #K
FPEEUR R 08 T8 — A% (plain cigarette packaging) HEH,
DA E AR R 2. BRI, FERIE SCEUT (Philip Morris) ZEIZIE R IE 27 %
A RIS, TSR AR (indirect expropriation) A ANZ-F-Fiil

(unfair treatment) , FFIERAMEIEGIFRIEIA LN, T HHLTFHR KRG E
WG, 2015 4F 12 H, g e, SRR 58 B A o 2 ORIl 55 /)
JBALEERY, R FTAAUER 2 AW, AR B SRR e (BIT) H
(¥ ISDS FrimfR L. FlL, MrdBE A ALY (abuse of rights) Ay Hi %X Al
TR, R R BUF AR, BHEAEZ MR T P A T2
2400 J7IC (AUD $24 million) WERUNA, (3G INFEMHEDR H A5 .
ZARGEAH M, B0 BN S R SR D A VAR, AR R

31bid.

32Satwik Shekhar, ‘Regulatory Chill: Taking Right to Regulate for a Spin’ (Working Paper, Centre for WTO
Studies,

September 2016) (“Shekhar”).

3See, eg, Chief Justice Robert French, ‘Investor-State Dispute Settlement — A Cut Above the Courts? (Article,
Supreme and Federal Courts Judges' Conference, 9 July 2014) (“French”); Matveev (n 30); Shekhar (n 32).

34 Ibid.
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BAT RS LA TEAEE .

For example, in Phillip Morris v Australia®, Australian Government planned to
introduce a legislation concerning plain cigarette packaging to decrease domestic
consumption of tobacco®. Philip Morris challenged this proposed legislation on the
ground of indirect expropriation and unfair treatment prior to the introduction of the
Bill*” and requested the tribunal to suspend the enforcement of the proposed
regulation and award significant compensation for financial loss. In December 2015,
the tribunal determined that Philip Morris restructured its ownership of Australian
operations to Hong Kong for the purposes of taking advantages of ISDS agreements
and thereby rejected the claims®. Despite this victory, Australian Government has
incurred significant costs including external legal fees and arbitration costs for
approximately AUD $24 million*°. Consequential upon this proceeding, New Zealand
Government decided to suspend a similar legislation until the outcome of this

arbitration®.

23RN

2. Threats to rule of law

IR VRIR R D MEZ — WSRAE SR Z a O, S AR
HEVATIURL AT R VA A R SRR, HE A T REEAN IR TR 00 T DR,
FECEIEAT NI A IR R TN R R A R E A ] UL,

35 Phillip Morris Asia Limited v Commonwealth of Australia (Award on Jurisdiction and Admissibility) (Permanent
Court of Arbitration, Case No 2012-12, 17 December 2015) (“Philip Morris v Australia”)

36 Tobacco Plain Packaging Act2011 (Cth).

37 Philip Morris v Australia (n 35).

#bid.

3Norton Rose Fulbright, ‘Philip Morris Asia v Australia: Tobacco plain packaging BIT dispute (Web Page, May
2016)

<https://nortonrosefulbright.com/en/knowledge/publications/ded9c356/philip-morris-asia-v-australia>

4bid.
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43 NRES (S BUABE R e, SR, FEEPrPHAR SR, ICSID fhkn]
REHI 55 Fl YRR Y T T, ShPE E A EIE AR B BORE AR e, AT
TR FA WA EAR L.

Predictability is key value of rule of law*!: if the law is unpredictable, individuals
and the governments are not aware of the potential consequence and lawfulness of
their actions and may negligently engage in illegal conducts even if they are not aware
that it is illegal*?. This predictability requires the decisions made by courts are reliable.
However, in context of international investment law, ICSID arbitrations could

threaten the predictability of judicial decisions and reliability of judicial system.

ARIEWERI T N, — EIRBErE Ak, IR 3 N Bl EIRRE P
Flrke, AN GE A (] — 2 S oA B S BB R R R 18 ASHEBH 2 BT ke RS 24
TN ] REXHABE AR B AT RN, (HAVFATE RS S EIFpLAH],
A I FFTR S T AR R BRSSP R R, B 21 TR R m] T A ]
RARGR AL, ORI, FEHET, EPREE o (ISDS) /bR 534 i
ffRpierhl (ICSID) Al rTRERIAS 23t T DA By R b e sl A Pl e, 5K —
JAE Loewen JFSCHE P33 7R MABL. fER M, REIMEABE YRS
HIPREOR ISR PR E I IRER] 2 1] (Loewen) At 5 423670k, Hh 44 4
CETTR RIS 24, IR R MR R . Y8R A FIARIAT i, B
TR ICSID kb izl SEEBUREE ICSID e i B HERGR H 574,
Hh2 (1) AR T, A (2) RHIRARRAR, HARSHEIE
KU, RUEL R T — MR, YON il s, H3z 78 A
R, RPASR B FERIEE LR, ARGEEB R E bRiR AT A E K 5T
TREEARRE H,  ISDS /oA I A I B S B _ERIABERF IR Y FTARY 58
Bk, XA EYRERAELY. t AGE E R R GA TR, ISDS (PR AU A FE R
RETEH AR R G N O [ PRy R AR (Il U T I (9 i Jm B, VB IR 28 WA,
M55 AT 6.25 A2 TehfRiE 4, $f BIRTESEBr e A w4y, (HPEEEIN

41See, eg, Joseph Raz, ‘The Rule of Law and its Virtue’ (1977) 93 Law Quarterly Review 195; PGA v The Queen
(2012)

245 CLR 355, 406 [138]; Matveev (n 30).

“Ibid.
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N, ATRAT) e B ik Be iR A2 EVRRITE,  BROZPRIESEOK.

Under the doctrine of Res Judicata, once a court has made a judgement, a party
can only seek to challenge the judgement by appeals and cannot initiate a new
proceeding for the same or substantially similar dispute to overwrite the previous
judgment®. While the parties may be not satisfied with the outcome when a dispute
has been settlement between the parties by a court, permitting the unsatisfied party to
bypass the appellate mechanism to seek a fresh determination for a settled dispute by
ways of re-litigation would threaten the predictability of judicial decisions and
reliability of judicial system*!. However, the issue is that ISDS/ICSID arbitrations
could be inappropriately used to challenge domestic judgements** for breach of
international law, which has been highlighted by the tribunal in Loewen v US?. In this
case, a civil judgement made by a state court in US ordered the Loewen Group Inc
(“Loewen”), a Canadian investor, to pay a compensation of $500 million including
$400 million punitive damages for management racism*’. Without any appeals,
Loewen sought to challenge this judgement in ICSID arbitration*. US Government
objected to the jurisdiction of the ICSID tribunal on the basis that (1) the judgement is

not a measure® and (2) the judgement is not final and does not result in state

4See, eg, Thomas A Engelhard, ‘Bringing More Finality to Finality: Conditional Consent Judgments and
Appellate

Review’(2015) 89(1) St. John’s Law Review 293; Paul M Perell, ‘Res judicata and Abuse of Process’(2001) 24
Advocates Quarterly 189; Kevin M Clermont, ‘Res judicata as Requisite for Justice’ (2016) 68 Rutgers University
Law

Review 1067; Matveev (n 30).

“Ibid.

“French (n 30)

46 Leowen Group Inc. and Raymond L. Loewen v United States of America (Award) (International Centre for
Settlement of Investment Disputes, Case No ARB(AF)/98/3, 26 June 2003) (“Loewen v US”).

“TIbid [1]-[8].

“See, eg, Ibid [30]-[38]; North America Free Trade Agreement, Canada-Mexico-United States, signed 17
December

1992, 32 ILM 289 & 605 (entered into force 1 January 1994).

¥ Loewen v US (n 46) [41].
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responsibility>®. While the tribunal rejected the first argument and held that “measure”
includes judicial decisions, the tribunal accepted that states should not be liable for the
infringement of international law by the low-ranking courts if the domestic appeals
are not pursued®'. The tribunal clarified that ISDS arbitrations serving as de facto
appellate court for domestic judgments would undermine the integrity of domestic
judiciary>2. Such appellate function should be exercised by judicial system of the Host
State®®. ISDS arbitration should serves only as last resort for the failure by Host State
to provide appropriate remedies for infringement of international law within its
judicial system>*. While Loewen submitted that an appeal, which was contingent upon
payment of a bond of $625 million, was not practically plausible, the Tribunal
considered that a petition for certiorari can be alternatively filed with the US Supreme

Court to challenge the bond requirement™.

JUEAE Loewen I3 [E 52 b, (P E E 45 4 BHAH S R = Floke, Hls T
ICSID FRIN R k2 FIGIHIEE, RIS AR A PP A 20 Ty, I A
BRI B T BE MRS R AEAE . — A T )2 White Industries iff EJ B£ %8, White
Industries 7E AR E PR (ICC) FRIMKH B BEBURFH0A /9 2 Bl M,
R TR 203008 T — T (“ICC #pk”) . 1% ICC LBl fo e B Bt 1A%
JF Ffgl B VAR . 24 White Industries X% @R T i, (L EIREVERS
15 9 WA EifF#ik, White Industries P 0 EEESEE T ISDS fh#k. fidk
FEINN, IR RERA BGE LY, R e SR A IR . Pl RE R At
T TR 1CC Fkpy E N ERETE, I a4 BB EUMEST ICC I AR

#& White Industries.

Despite the tribunal in Loewen v US’S refused to overrule the domestic

STbid
Sbid
21bid
331bid
S41bid
3Ibid
Tbid.

143].
162]
242].
242].
242].
]

207]-[217].

— r—/ /s o/ o/
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57 means that this

judgement concerned, lack of precedent system under /CSID Rules
case is not binding on future arbitrations and the possibility of a domestic judgement
being overruled still exist. An example is White Industries v India’®. White Industry
obtained an award®® against a corporation owned by Indian Government for breach of
contract in an arbitration seated in Paris under ICC Rules®® (“ICC award”). The ICC
award was subsequently set aside by Indian courts in enforcement proceedings®'.
While White Industries appealed the decision, the Indian court failed to deliver a
decision on the appeal for 9 years®® and White Industries thereby commenced an
ISDS arbitration against India%. The tribunal held that the delaying of the appeal
proceeding was a breach of obligation, and the decision of setting aside the award was
wrong®. The tribunal thereby overruled the domestic judicial decision of setting aside

the ICC award and ordered Indian Government to comply with the ICC award and

pay interests to White Industries®,

M. 524 %t ISDS B 2. CPTPP & ISDS

IV Alternative to Complete Opposition to ISDS: CPTPP-style ISDS

UF ik ISDS/ICSID (P, AR BN Al g 2 PRHEAEEAE ) ISDS
WRVA BRI A, AEA SRR, Rl 70 BRIy T, it il
SEYERL. 1SDS fhid i FE A e AL i A P e, AT RBEER IR
ARG . BRHEBURT_EiRRHEE AT CABRAERY, oA ISDS o g 3
B AR E Y B R G U2 2P BB . AR, AR I SR,

See n 4.

8 White Industries Australia Limited v The Republic of India (Final Award) (30 November 2011) (“ White
Industries v India”).
*1bid para 3.2

0See n 6.
! White Industries v India (n 58) para 3.2.
2Ibid para 3.2.

%Ibid para 3.2.
%Ibid para 14.2.
6 Ibid para 14.3.
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ISDS {h#l i 2 fE— A STy S UL, B2t 1 ANE B AR BT (FDI)
HBEAR T AR, s FE K BURFAE 2 S B B3kl B i 52 5 e /LA 5T 4%
2y (FTA/BITs) WRHHTT. B, TEREWS 78/ ok bk M B mide

FO6 ISDS S530F R 2L, AT TRRg ik, WORF I BURN W] AR S HE R4 CPTPP
7 ISDS 53K, FHAAME 3R] exhaustion (75/) ENRTHEMIRI K, PATE
Sk _E5& 1SDS/ICSID ik ) 5

Consequential upon the above issues of ISDS/ICSID arbitrations, Australian
Government may be refrained from enact certain regulations for public interests,
particularly on health and environment, due to the apprehension of potential ISDS
claims and the resulting costs. ISDS arbitrations may also undermine the rule of law
in Australia by bypassing domestic appellate mechanism to overrule domestic
judgements. The Australian Government’s concerns referred to above are
understandable as the threats imposed by ISDS arbitrations to regulatory sovereignty,
rule of law, and domestic judicial system are real and sensible. However, despite these
issues, ISDS arbitrations have significantly promoted FDI and reduced sovereign risks
by providing a neutral disputes resolution mechanism to hold national government
accountable for breach of international investment law or FTAs/BITs. Complete
opposition to ISDS clauses is not necessary provided that the above issues can be
adequately addressed. This section will argue that, instead of complete opposition,
Australian Government may alternatively support the adoption of CPTPP-type ISDS
provisions and additionally propose provisions for mandatory exhaustion of domestic
remedies to adequately resolve the issues of ISDS/ICSID arbitrations referred to

above.

1.CPTPP =, ISDS {E Ryl I B FE WA " 1 I 3

1.CPTPP-style ISDS66 as solution to “regulatory chills”

%See n 3.
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(CPTPP i) R—NZHFAG MW, C o EFRRIFAENE 11 D452
%% . (CPTPP #M) Hiy ISDS kDA T2 BFEMYe bk i g FE i
ROV TR RLRE o 3X LR E A8 X 4 i BOR ST ISDS/ICSID v it Il i 02,
AR EAE ] 422 RS . QIR ZARFISNEBOR, BifRIX S LA 2 32 5]
HMEFTEF BBk, HSh,  (CPTPP #ML) WIHRIE, JRBCHME R (R A1 A B
IR BRI, RAZ T BB AEATRME A 2PN RIE B ARAR HERT I .
Ak, N T B R AME R R TR YR ) ISDS/ICSID {hEk i, sk
HF 5 AR AR I ST AR S 325K, HEr AL o A TR S 5K X T R s gy
FIE A,

CPTPP Agreement®” is a multilateral trade agreement that was signed by 11
contracting states including Australia. The ISDS provisions in CPTPP Agreement
have incorporated many provisions that intend to address the concerns over
“regulatory chills” referred to above. Such provisions include express exemptions for
specific types of policy areas from ISDS/ICSID arbitrations, including tobacco
control, social services, creative arts, and foreign investment policies, ensuring that
regulations in these areas would not be challenged by foreign investors®®. Furthermore,
the CPTPP Agreement clarifies that non-discriminatory regulations on health and
environment are not considered as indirect expropriation, and the failure to grant or
the reduction of any subsidy will not be considered as a failure to provide the
minimum standard of treatment®. In addition, measures to deter foreign investors

from initiating baseless ISDS/ICSID arbitrations are also incorporated, such as the

“Ibid.

%Department of Foreign Affairs and Trade, ‘CPTPP outcomes: Investment’ (Web Page)
<https://www.dfat.gov.au/trade/agreements/in-force/cptpp/outcomes-documents/cpt
pp-investment>.

®lbid.
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requirement that the claimants bear the burden of proof to establish their claims and
the incorporation of mechanism to review frivolous claims and award costs against

frivolous claimants’®.

2.CPTPP X ISDS 1ERFBHRIEIR BRI 7 5

2.CPTPP-style ISDS71 as solution to the threats to rule of law

(CPTPP il ) W& 7 —285K, Bk ISDS/ICSID (&I, ft
VR ASRIEZ R, X e WAl AR —Sh e i, SO R TR
FREH AN A ILEORAT N A, X S i vl BB HA D7 TR B 25 &Ry, AT Bl 2k
FEMCH - R Rk, BERERT B NIATIA R, REEI E PR A, 1EAT,
NY R} ISDS/ICSID EAFAE YA E PEDA Bk = FI Il BE A AL PE, CPTPP
PRL) 55 9.25.3 ZZHLE, 4R AN AKXt HEA TR R, X LEAERREXT ICSID ik
WERA LRI, XA — BN BY 152 5 ICSID Fepk iy nl ik, I8 fhak
HY R RS R BRI BN, [FIRE,  (CPTPP Hpill) 5 9.21.2 K &R I AMEL
BEAEA S ISDS/ICSID i, 10 E NG E AT BUR Z)v iR, BRI
NHEITERR.

CPTPP Agreement’? contains provisions that aim to enhance the transparency of
ISDS/ICSID arbitrations by allowing amicus curiae submissions, which may provide
legal arguments that might otherwise be overlooked, especially regarding domestic
legal system and public policy, potentially leading to more balanced awards that
respect both domestic legal system and international investment law. Furthermore, to

address the criticism of unpredictability of ISDS/ICSID arbitrations and lack of

"lbid.

ISee n 3.

2CPTPP Agreement (n 3) art 9.23.
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precedent system, Article 9.25.3 of CPTPP Agreement’ authorizes contracting states
to issue interpretations of the CPTPP Agreement which are binding on the ICSID
tribunals. Such consistent interpretations of the treaty could enhance the predictability
of ICSID awards and provides clearer expectations for likely outcomes of arbitrations.
In addition, Article 9.21.2 of CPTPP Agreement’® has prohibited foreign investors to
initiate parallel or subsequent proceedings in domestic courts after initiation of

ISDS/ICSID arbitrations in attempt to protect domestic judicial system.

3R ERRER TR RHST RE AT

3.Further solution to safeguard judicial system: mandatory exhaustion of

domestic remedies

IR, ESERRE, _EIRNLE TR 2 LATH IR E A FI P ISDS/ICSID fif
BOEERTI AR, PR, O T 238l pX— M, ORI EOR MAEAR A 515
PRSP ME H S I 2ORAE R Bl ISDS/ICSID R A, 62595 R E IR
FRUE 22 5 8 b B S A mTA LA W] BE DRI 3ty PR3P 32 SCeliBOia 25 i i = 23 IRk
(ERSRM I Y _E R BE Hh - S0 2 A (9 ) (s A U (stare decisis) AT A
WALHfess, R AR, G LMEES EEZMIGNER, WRmENIE
MEPREEE. BRI, ZORETEFES ISDS/ACSID fh#Z /75 R E N _EIFE Y
AIRA: (1) AEBORAE IR B BEA% LA BT TR 4 4 75 2 2H 1 A 8 oA e v 1)
W (2) fRmEmE NIRRT BN (3) AR AR SRR Pk
WA KU . TEAN (Loewen 1F 2 E ) S fhk iz ﬁﬁlﬁﬁﬁﬁﬁ, HA M ZRE E R
REAE L B PN )R AR e N R T8 20 B A NRICHA il ofe 21 1 i S 2 2 B ) By 9 A7 M I
SMEBEBTE A B i ISDS/ICSID ik, K0 H iR A gLy -+ 3.

However, it should be noted that the above provisions may not be sufficient to

Blbid art 9.25.3.

"bid art 9.21.2
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eliminate the risks of domestic judgements being overruled by ISDS/ICSID tribunals.
Therefore, to properly address this issue, Australian Government should additionally
propose a requirement of mandatory exhaustion of domestic appeals before initiating
an ISDS/ICSID arbitration in future trade agreements”. While the judiciary of many
developing countries may lack impartiality due to local protectionism or political
consideration, Australian appellate courts, which are sufficiently impartial and
professional due to the common law doctrine of stare decisis and the tradition of
judicial independence, can consider more comprehensive factors than arbitrations,
including domestic law and international investment law’. As results of this,
mandating investors to exhaust domestic appeals prior to ISDS/ICSID arbitrations can
(1) allow the Australian courts to correct their own errors in the mistaken judgements
in a predictable and comprehensive manner; (2) enhance the reliability and
predictability of domestic judgements; and (3) mitigate the risk of challenges in
private arbitral tribunals”’. As emphasised by the tribunal in Loewen v US’5, only if
the Host State failed to provide adequate remedies to correct a breach of treaties or
internation law within its domestic judicial system, foreign investors should apply to

ISDS/ICSID arbitrations for intervention against the incorrect judgement.

WA
4.Sub-conclusion

i, Ak TG h g A CPTPP X ISDS 43K ] DAFE 43 P-4 MR I I B
JRFAEAN T o PR PR 155 20T 1 e R A U 2 R 2 20 BE AN, 82 R he

SWilliam Dodge, ‘International Decisions: Loewen Group, Inc. v. United States and Mondev International Ltd. v.
United States’ (2004) 98(1) The American Journal of International Law 150; William Dodge, ‘ Loewen v United
States: Trials and Errors under NAFTA Chapter Eleven’(2002) 52 DePaul Law Review 563.

lbid.

77 Ibid.
8 Leowen v US (n 46) [242].
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PRI A= FOR 2 R R . 2 1 38— 20 R 1 P Sk Fy w0 e o ] S
PRI BURF 6 R DASR IR JE 8l ISDS/ICSID Pz mil, 5 i 2R 95 R Rt
. A, ISDS/ICSID (e G il AR FI A HE A1 R B 145098 5 T Y G A
Mz, ATDABER W FACHIAIGRTETERUNS . X EWE, SHEUMN 58 4%
XT ISDS Fe A B

Therefore, the incorporation CPTPP-style ISDS™ provisions in future trade
agreements can adequately protect Australian Government’s regulatory sovereignty to
enact certain regulations and allocate subsidies for public interests without the risk of
arbitrations and reduce the risk of incurring significant costs due to frivolous claims.
To further protect the predictability and reliability of domestic judgements, the
Australian Government may additionally propose requirements for the mandatory
exhaustion of domestic remedies before initiating ISDS/ICSID arbitrations. As a
result, the overall benefits of ISDS/ICSID arbitrations in mitigation of sovereign risks
and promotion of FDI can outweigh the potential threats to regulatory sovereignty and
the rule of law. This means that the Australian Government’s complete opposition to

ISDS would be unnecessary.

58
V Conclusion

R, AT S ISDS AN —Fh A SR SR ERBILE],  BA P S
BE SRE E R R, HRST T ICSID gkt J53h A PEAE AT, X2 1SDS
HEZE RO B LB —Fh . $E, RS0 T ICSID B e faT iy, oF
Sk TR BUFFEAR K 5 5 I BORH 58 4104 1SDS RBURAEAL T e i I
W, FESZ T ICSID T GEXS 8 NG T R B, JUHRRAE /e 9%
WSR2 A e ] A 1 o] E R ] 95 T ST A B . 5 5 4 k) ISDS,
WLV R DA P& S F5 2500, CPTPP | ISDS 453K, JE7EA K 52 5 Hh il i

7 Seen 3.
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AZEERTEJE ) ISDS/ICSID Pl aisess R E NG ALE,  AIA AL
filki FIA L,

In conclusion, this essay has analysed the ISDS as a neutral dispute resolution
mechanism for foreign investors and Host States, and the initiation and governing
laws of ICSID arbitrations as the most popular framework of ISDS. This essay
subsequently analysed the annulment and enforcement procedures of ICSID awards;
and argued that the reasons for the Australian government's current policy change to
completely reject ISDS in future trade agreement negotiations include the threats
posed by ICSID arbitrations to regulatory sovereignty and the rule of law due to the
“regulatory chill” and the threats to the domestic appellate system and the
predictability of judicial decisions. Instead of complete opposition to ISDS, the
Australian Government could alternatively support CPTPP-style ISDS*  provisions
and propose requirement of the mandatory exhaustion of domestic remedies before
initiating ISDS/ICSID arbitrations in future trade agreements, which can adequately

address the issued referred to above.
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